Structure

as follows

Table 1 Structure criteria
Question

Is it important to have a
structure based upon
familiar local government
legislation?

2.Is it arequirement for
a decision-making
structure that is not
restricted by local
government legislation?

3. Is there an expectation
to include further
organisations in the
future (scalability)?

Explanation

Local authorities should enter joint service delivery with the same level of commitment. At one
end of the spectrum, joint service delivery can be perceived as a trial arrangement with
models that are low cost to set up, easy to exit from, and which have minimal statutory, taxation
and audit obligations. Other joint service delivery models will involve higher cost and complexity.
Local authorities may prefer structures that are based upon familiar local government legislation
which have minimal additional regulatory requirements and draw upon existing skills and

knowledge.

Consideration should be given to the preferred membership of the decision-making structure.
Local government legislation requires decisions to be taken by either elected members or by an
officer. Where the decision is to be taken by members there are further rules which require
some to be taken by the whole council, others by the authority® executive, and others by a
politically balanced committee or sub-committee. There are also rules requiring meetings to be
held in public and making associated information available to the public. If the requirement is for
a structure that does not fit within local government legislation (e.g. Board members from other
public sector bodies, joint officer or member board, non-executive members dealing with executive

functions), a company structure will be required.

The participating authorities may have a clear aspiration to incorporate additional organisations
over time, so that scalability will be a core consideration. Preference will therefore be given to
models that are capable and practically capable of being expanded. For example a joint service
delivery model cannot be expanded to include other public sector bodies. If the model requires
the conduct of an OJEU procedure (see below) then it is essential to expressly name all potential
participating public bodies in the initial OJEU Notice to enable them to be added to the scope of the
project at a later date without having to conduct a further OJEU procedure.

Extract from guidance produced by 4ps on behalf on NECE in consultation with Deloitte and Walker Morris
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The questions that need to be considered with regard to the Structure criteria are

Local Government

regulations preferred

Company regulations
preferred

Both Icoal government and
company regulations are

acceptable

Structure is not a selection
criterion

Limited local government
membership preferred

Unlimited company

membership preferred

Decision-making structure

is not a selection criterion

Only local authorities

will be involved

Other public sector bodies

will be involved

Scalability is not a

selection criterion

Local government

regulations score @0

Company models score @C

All models score @0

All models score ©O

Omited membership®

models score @O

@nlimited membership®

models score @0

All models score ©0

Ovcal authorities only®

models score @O

(ocal authorities and
other public sector
bodiesGscore @O

All models score ©0



Question

4.Will functional as well
as incidental services be
included, now or in the
future?

5.What form of identify is
envisaged?

Explanation

All models allow the delivery of incidental services. The range of services to
be included, now or in the future, may include functional services in which
case the delivery model will need to reflect the legal framework within
which local authorities can delegate the discharge of their functions.
Functions must be exercised by local authorities or be delegated to local
authority officers. Alternatively, they would have to be authorised by a

statutory instrument under the Deregulation and Contracting Out Act

A shared service delivery model can be branded as a separate entity.
Alternatively, each local authority involved may wish to maintain its
existing identity. Partnership identity can not be achieved through a
simultaneous executive meeting and maintaining the identity of individual
authorities can not be easily achieved with the Delegation to Another

Authority model

Extract from guidance produced by 4ps on behalf on NECE in consultation with Deloitte and Walker Morris
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Decision

Ability to deliver delegated

functions is required

Ability to deliver delegated

functions is not required

Ability to deliver delegated

functions is not a selection

criterion

Separate identity of the
delivery model and the
individual organisations is
required

Separate identity of the
delivery model only is

required

Identity is not a selection

criterion

Response

Geslor

®equires statutory instrument

®o models score @O

All models score ©0

elivery model and

individual organisation®

models score @0

elivery model only®

models score @0

All models score ©0



Financial The questions that need to be considered with regard to the Financial criteria are

as follows
Table 2 Financial
criteria
Question Explanation Decision Response
If the intention is to provide services on a commercial basis to the public sector, Models that minimise tax Local government basisO

1.If the intention is to
provide services on a the preference may be to select service delivery models that minimise tax liability models score @0
gﬁg‘l?;esrgé?l)?a\;:ﬁ fgct 2|e liabilities (so that full benefits remain with council tax payers). The company and R @ompany basistmodels
government-based or Industrial and Provident Society structures have a potential liability to corporation
company-based service
delivery models be
preferred? VAT purposes, the implications of which will need to be assessed. If the intention is Provide services on a
commercial basis is not a

tax liability score Q0

tax on their income. Creating a company will introduce a different organisation for
All models score @0

to provide services on a commercial basis to the private sector, a company structure
selection criterion

must be formed. A

. . . ) . ) . Charitable status is required @pssible@models score @O
2 Are the financial Consideration needs to be given to the financial benefits from charitable status. There
benefits of charitable may be tax advantages to a non-profit distribution model with charitable status €.9.  charitable status is not a

status a key part of the . . . . L . . L All models score ©0
business plan? business rates relief. This option can only be used in limited circumstances. selection criterion

3.Ifitis intended to Where the intention is to provide services on a commercial basis (to the Flexibility to distribute ot restricteddmodels score
prOVIde Services on a . . - L . .. . profits is a requirement ad

commercial basis, is it a public or private sector) the flexibility to distribute profits to the participating

requirement that profits organisations is restricted under the Company Limited by Guarantee model. Profit distribution is not a

are distributed to All models score ©0

participating
organisations?

selection criterion

Extract from guidance produced by 4ps on behalf on NECE in consultation with Deloitte and Walker Morris
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Question

4. For incidental
services, is limitation of
financial risk a key
consideration?

5. How critical is
transparency of
accountability?

6. How critical is a
formalised shareholding
structure arrangement
for capital investment,
distribution of profits
and entry or exit of
organisations?

Explanation
For incidental services, it may be possible to limit liability through a

company model. The consideration therefore is the criticality of limiting
risk around the delivery of incidental services. The scope for this with
functional services will be more limited because the functions will remain
those of the authority and the law will not usually allow it to avoid liability

by arranging for another body to discharge those functions on its behalf.

The joint service delivery models have a more transparent accountability
regime than the company models. The company models have a less
transparent accountability regime. This distinction will be more important
for functional services. Consideration therefore needs to be given to the

importance of transparent accountability.

The company models will require the appointment of an additional external auditor which adds to
operating costs. Consideration should be given to the following aspects of shareholding structure:
Initial investment in the service delivery model

Additional investment over the life of the service delivery model

Profit distribution rules

(VAU GEN )

Entry of organisations into the service delivery model

b Exit of organisations from the service delivery model

In principle, the company models deal with these points in a more formal way. The issue therefore
is the clarity and robustness of the shareholding structure arrangements required by the participating

organisations.

Extract from guidance produced by 4ps on behalf on NECE in consultation with Deloitte and Walker Morris
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Decision

Risk transfer is a
requirement

Risk transfer is not a

selection criterion

Transparent accountability

is required

Accountability is not a

selection criterion

Informal shareholding

structure is required
Formal shareholding

structure is required

Accountability is not a

selection criterion

Response

@QimitedGmodels score @0

All models score ©0

g @

All models score ©0

Wformal®models

score @0

®ormalGnodels

score @O

All models score ©0

blic sectorGmodels score



Em P | oyment The question that needs to be considered with regard to employment is as follows

Table 3 Employment criteria

Question Explanation

1. Is it arequirement Under the joint service delivery models, employment must stay with one of
for the service the participating local authorities (under TUPE, secondment or management
delivery model to _

employ its own staff? arrangements) because a new entity has not been formed.

Under the company models, a new entity will have been formed but there is a
choice of whether employment remains with the current employing authority
or with the service delivery model. Considerations will be:

- Identity i.e. who the employer is

- Terms and conditions, flexibility to introduce different terms and conditions
- Management creation of a single workforce, managed by the service

delivery model.

TUPE and pensions issues will need careful consideration.

Extract from guidance produced by 4ps on behalf on NECE in consultation with Deloitte and Walker Morris
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Decision
Capability to employ own

staff is required

Capability to employ own
staff is not a selection

criterion

Response
Mes@models

score @0

All models score ©0



Legal

Table 4 Legal criteria

The questions that need to be considered with regard to the Legal criteria are as follows

Question

1.Is it intended to
provide, on a commercial
basis, incidental services
to the private sector?

Explanation
Under the Local Authorities (Goods and Services) Act 1970, local

authorities can provide incidental services to a wide range of public
sector bodies. The service delivery model supporting this is neutral from a
legal perspective. The ability to provide incidental services outside of the
public sector will, however, require a company delivery model under the

Local Government Act 2003.

Decision

Ability to provide services to
the private sector on a
commercial basis is required
Ability to provide services to
the private sector on a
commercial basis is not a

selection criterion

Response

estimodels score @O

All models score ©0

2. Should the service
delivery model be able to
enter contracts in its own
right?

Under the Joint Delivery models, the service delivery model will not be able
to enter contracts in its own right because no separate legal entity will have
been created. This means that contracts will have to be entered into by a
lead authority, with consequential practical and risk issues. Under the
company models, a separate legal entity has been formed and therefore the

service delivery model can enter into contracts in its own right.

Capability to enter contracts is

required

©esdmodels score @O

Capability to enter contracts is

not a selection criterion

All models score ©0

3. To what extent may
there be a significant
need to use existing
licensed or leased items
for the joint service
delivery?

For some services the business plan for joint working may be based on
the ability to use software licences or equipment or buildings that are
held on lease. If the documentation regulating such rights contains
restrictions this may shape the service delivery model. For example,
restrictions on transferring such rights may make it difficult to set up a
separate entity such as a company structure. These questions will normally
need to be addressed in any event as part of an implementation plan, but
it may be helpful to identify it at this earlier decision making stage if there

is a possibility of it being a major issue.

Extract from guidance produced by 4ps on behalf on NECE in consultation with Deloitte and Walker Morris

Transfer of assets is expected
and minimising issues is a

requirement

ess likely to be an issue

score @0

Transfer of assets is not a

selection criterion

All models score ©0
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